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taxable as compensation. However, if
the property is later forfeited, no de-
duction is allowed to any person with
respect to such forfeiture. This election
is not necessary in the case of property
which is transferred subject only to a
restriction which by its terms will
never lapse.

(b) Manner of making election. The
election referred to in paragraph (a) of
this section is made by filing two cop-
ies of a written statement with the in-
ternal revenue officer with whom the
person who performed the services files
his return.

(c) Additional copies. The person who
performed the services shall also sub-
mit a copy of the statement referred to
in paragraph (b) of this section to the
person for whom the services are per-
formed, and, in addition, if the person
who performs the services in connec-
tion with which restricted property is
transferred and the transferee of such
property are not the same person, the
person who performs the services shall
submit a copy of such statement to the
transferee of the property.

(d) Content of statement. The state-
ment shall indicate that it is being
made under section 83(b) of the Code,
and shall contain the following infor-
mation:

(1) The name, address, taxpayer iden-
tification number and the taxable year
(For example, ‘‘Calendar year 1969 or
“Fiscal year ending May 31, 1970) of
the person who performed the services;

(2) A description of each property
with respect to which the election is
being made;

(3) The date or dates on which the
property is transferred;

(4) The nature of the restriction or
restrictions to which the property is
subject;

(5) The fair market value at the time
of transfer (determined without regard
to any restriction other than a restric-
tion which by its terms will never
lapse) of each property with respect to
which the election is being made; and

(6) The amount (if any) paid for such
property.

(e) Time for making election. The state-
ment referred to in paragraph (b) of
this section shall be filed not later
than 30 days after the date the prop-
erty was transferred (or, if later, Janu-
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ary 29, 1970). Any statement filed be-
fore February 15, 1970, may be amended
not later than 30 days after the publi-
cation of this Treasury decision in the
FEDERAL REGISTER in order to make it
conform to the requirements of para-
graph (d) of this section (January 17,
1970).

(f) Revocability of election. An election
under section 83(b) may not be revoked
except with the consent of the Commis-
sioner.

[T.D. 7021, 35 FR 626, Jan. 17, 1970; 35 FR 889,
Jan. 22, 1970. Redesignated by T.D. 8435, 57
FR 43895, Sept. 23, 1992]

§301.9100-19T Election relating to pas-
sive investment income of electing
small business corporations.

(a) In general. Section 3(a) of the Act
of April 14, 1966 (Pub. L. 89-389) amends
section 1372(e)(5) of the Internal Rev-
enue Code of 1954 (relating to passive
investment income of electing small
business corporations). This amend-
ment, which applies to taxable years of
electing small business corporations
ending after April 14, 1966, provides, in
general, that an election of a small
business corporation under section
1372(a) of the Code shall not terminate
for a taxable year of the corporation in
which it has gross receipts more than
20 percent of which is passive invest-
ment income, if—

(1) Such taxable year is the first tax-
able year in which the corporation
commenced the active conduct of any
trade or business or the next suc-
ceeding taxable year; and

(2) The amount of passive investment
income for such taxable year is less
than $3,000.

Section 3(b) of the Act of April 14, 1966,

provides that the amendment made by

section 3(a) thereof shall also apply to
taxable years of a corporation begin-
ning after December 31, 1962, and end-
ing before April 15, 1966, if the corpora-
tion elects to have the amendment
apply to such years, and all persons (or
their personal representatives) who
were shareholders of such corporation
at any time during any of such years
consent to such election and the appli-
cation of the amendment. This section
prescribes the time for, and manner of,
making such election and consents,
and also extends the time within which
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certain new shareholders may consent
to an election under section 1372(a) of
the Code.

(b) Application of amendment to tarable
years beginning after December 31, 1962,
and ending before April 15, 1966—1) In
general. An election by a corporation
under section 1372(a) of the Code shall
not be treated as terminated under sec-
tion 1372(e)(5) of the Code for any tax-
able year of the corporation beginning
after December 31, 1962, and ending be-
fore April 15, 1966, if—

(i) Such taxable year is the first tax-
able year in which the corporation
commenced the active conduct of any
trade or business, or the next suc-
ceeding taxable year;

(ii) The amount of passive invest-
ment income for such taxable year is
less than $3,000;

(iii) The corporation makes an elec-
tion, within such time and in such
manner as provided in subparagraph (2)
of this paragraph; and

(iv) All persons (or their personal

representatives) who were shareholders
of the corporation at any time during
any taxable year of the corporation be-
ginning after December 31, 1962, and
ending before April 15, 1966, consent to
such election, within such time and in
such manner as provided in subpara-
graph (3) of this paragraph.
If an election by a corporation under
section 1372(a) of the Code is not treat-
ed as terminated for a taxable year of
the corporation as a result of an elec-
tion and consents under this para-
graph, such election under section
1372(a) of the Code shall be treated as
being in effect with respect to all sub-
sequent taxable years of the corpora-
tion unless it is otherwise terminated
or revoked for any such subsequent
year pursuant to section 1372(e) of the
Code.

(2) Election by corporation. An election
by a corporation pursuant to subpara-
graph (1)(iii) of this paragraph shall be
filed with the district director with
whom the corporation was required to
file its return of income (see section
6037 of the Code and the regulations
thereunder) for the earliest of its tax-
able years beginning after December 31,
1962, and ending before April 15, 1966,
for which an election terminated under
section 1372(e)(6) of the Code. Such
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election shall be filed within 3 years
after the date prescribed by law (not
including any extension thereof) on
which such return was required to be
filed, or within 90 days from February
28, 1967, whichever is later. (However,
credit or refund of any overpayment
attributable to the election may not be
allowed or made if claim therefor has
not been filed within the time pre-
scribed by law; and, see subparagraph
(3) of this paragraph providing that the
statutory period for assessment of cer-
tain deficiencies against shareholders
may not have expired on the date the
election and consents under this para-
graph are filed.) Such election shall be
in the form of a statement, signed by a
person authorized to sign the corpora-
tion’s return of income, which shall ex-
pressly provide that the corporation
elects the application of section
1372(e)(b) of the Internal Revenue Code,
as amended by Pub. L. 89-389, with re-
spect to its taxable years beginning
after December 31, 1962, and ending be-
fore April 15, 1966. The statement shall
set forth the name, address, and em-
ployer identification number of the
corporation; the internal revenue offi-
cer with whom the corporation’s re-
turns of income have been filed for
each of its taxable years beginning
after December 31, 1962; the names and
addresses of all persons who have been
shareholders of the corporation at any
time during each of its taxable years
beginning after December 31, 1962; com-
putations showing the amount of the
corporation’s overpayment or defi-
ciency of tax for any taxable year
which is attributable to the election
under this paragraph; and computa-
tions showing each shareholder’s por-
tion of the undistributed taxable in-
come (determined as provided in sec-
tion 1373(b) of the Code) or net oper-
ating loss (determined as provided in
section 1374(c) of the Code) for each
taxable year of the corporation begin-
ning after December 31, 1962, unless
such computations were made on the
corporation’s returns of income for
each of such years. In order for an elec-
tion under this paragraph to be effec-
tive, it must be accompanied by the
consents of certain shareholders as pro-
vided in subparagraph (3) of this para-
graph.
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(3) Consents by shareholders. An elec-
tion by a corporation pursuant to this
paragraph must be accompanied by the
consent of each person who was a
shareholder of the corporation at any
time during any taxable year of the
corporation beginning after December
31, 1962, and ending before April 15,
1966. This includes persons who may
not be shareholders on the date the
election is filed. Where stock of the
corporation was owned by a husband
and wife as community property (or
the income from which was community
property), or was owned by tenants in
common, joint tenants, or tenants by
the entirety, each person who had a
community interest in such stock and
each tenant in common, joint tenant,
and tenant by the entirety must con-
sent to the election. The consent of a
minor shall be made by the minor or by
his legal guardian, or by his natural
guardian if no legal guardian has been
appointed. The consent of an estate
shall be made by the executor or ad-
ministrator thereof. If a person who is
required to file a consent under this
subparagraph is deceased, the executor
or administrator of such person’s es-
tate, or other person charged with the
property of such person, shall file the
required consent. The consent of each
shareholder shall be in the form of a
statement signed by the shareholder in
which he states that he consents to the
election by the corporation under this
paragraph. Each of such statements
shall set forth the name and address of
the corporation and of the shareholder;
the number of shares of stock of the
corporation owned by such shareholder
at any time during any taxable year of
the corporation beginning after Decem-
ber 31, 1962; the date (or dates) on
which such stock was acquired, and, if
disposed of, the date (or dates) of dis-
position; and the internal revenue offi-
cer with whom the shareholder’s in-
come tax returns have been filed for
each of such taxable years in which he
owned any such stock. In addition, a
consent under this paragraph is not ef-
fective unless (i) the statutory period
for assessment of any deficiency for
each taxable year for which there
would be a deficiency attributable to
the election and consents under this
paragraph has not expired on the date
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the election and consents under this
paragraph are filed, and (ii) there is in-
cluded in, or attached to, the state-
ment of consent a written consent that
the statutory period for assessment of
any deficiency for any taxable year (to
the extent that such deficiency is at-
tributable to the election and consents
under this paragraph) shall not expire
before the expiration of 1 year after the
date the election and consents under
this paragraph are filed. Each of the
statements of consent under this sub-
paragraph shall be filed with the cor-
poration’s election under this para-
graph. The consents of all shareholders
may be incorporated in one statement.

(4) Election and consents are binding.
The election and consents under this
paragraph are binding and may not be
withdrawn.

(c) New shareholders. Section
1372(e)(1) of the Code provides that an
election by a corporation under section
1372(a) of the Code shall terminate if
certain new shareholders do not con-
sent to such election within the time
prescribed by regulations. New share-
holders of a corporation which makes
an election under paragraph (b) of this
section may not have consented to the
corporation’s election under section
1372(a) of the Code within such pre-
scribed time as a result of a termi-
nation of such election under section
1372(e)(b) of the Code prior to the enact-
ment of Pub. L. 89-389. Therefore, not-
withstanding the provisions of section
1372(e)(1) of the Code, and the regula-
tions thereunder, an election by a cor-
poration under section 1372(a) of the
Code shall not be treated as terminated
for the failure of any new shareholder
to file a timely consent under section
1372(e)(1) of the Code, for any of the
taxable years of the corporation be-
tween and including the earliest tax-
able year determined under subpara-
graph (1) of this paragraph, and the
taxable year during which the corpora-
tion files an election under paragraph
(b) of this section, if—

(1) The corporation’s election under
section 1372(a) of the Code would have
terminated for a taxable year under
section 1372(e)(6) of the Code in the
event it had not made an election
under paragraph (b) of this section, and

809



§301.9100-20T

(2) A proper consent under section
1372(e)(1) of the Code is filed by such
new shareholder with the corporation’s
election under paragraph (b) of this
section.

[T.D. 6912, 32 FR 3343, Feb. 28, 1967. Redesig-
nated by T.D. 8435, 57 FR 43896, Sept. 23, 1992]

§301.9100-20T Election to treat certain
distributions as made on the last
day of the taxable year.

(a) In general. Section 233(b) of the
Revenue Act of 1964 (78 Stat. 112)
amends the Internal Revenue Code of
1954 by adding to section 13756 a new
subsection (e) (relating to certain dis-
tributions after close of taxable year).
Section 1375(e) provides that a corpora-
tion, with the consent of its share-
holders, may elect, for purposes of
chapter 1 of the Code, to treat a dis-
tribution of money made after the
close of the taxable year as made, and
as received by its shareholders, on the
last day of such taxable year if the fol-
lowing conditions are satisfied:

(1) The corporation makes a distribu-
tion of money to its shareholders on or
before the 156th day of the third month
following the close of a taxable year
with respect to which it was an elect-
ing small business corporation within
the meaning of section 1371(b);

(2) Such distribution is made pursu-
ant to a resolution of the corporation’s
board of directors, adopted before the
close of such taxable year, to distribute
to its shareholders all or a part of the
proceeds of one or more sales of capital
assets, or of property described in sec-
tion 1231(b), made during such taxable
year; and

(3) Each shareholder on the day such
distribution is received—

(i) Owns the same proportion of the
stock of the corporation on such day as
he owned on the last day of such tax-
able year, and

(ii) Consents to such election. Sec-
tion 1375(e) applies only with respect to
taxable years of corporations beginning
after December 31, 1957.

(b) Time and manner for making elec-
tion—(1) Tazable years ending after Feb-
ruary 26, 1964. For taxable years ending
after February 26, 1964, an election
under section 1375(e) with respect to a
taxable year shall be made by attach-
ing to the corporation income tax re-
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turn for such taxable year, filed not
later than the time (including exten-
sions thereof) prescribed by law, the
following documents:

(i) A statement that the corporation
elects the application of section 1375(e)
and the date and amount of each dis-
tribution to which the election applies;

(ii) A copy of the resolution of the
board of directors referred to in para-
graph (a)(2) of this section; and

(iii) A statement of the consent of
each shareholder of the corporation
containing the information required
by, and filed in the manner provided in,
paragraph (c) of this section.

(2) Tazxable years beginning after De-
cember 31, 1957, and ending on or before
February 26, 1964. For taxable years be-
ginning after December 31, 1957, and
ending on or before February 26, 1964,
an election under section 1375(e) with
respect to a taxable year shall be made
on or before June 25, 1964, by either at-
taching the documents described in
subparagraph (1) of this paragraph to
its income tax return for such taxable
year, or by filing such documents with
the district director with whom the
corporation has filed, or intends to file,
its income tax return for such taxable
year.

(3) Election is binding. An election
under subparagraph (1) or (2) of this
paragraph is binding and may not be
withdrawn.

(c) Shareholders’ consent. The consent
of a shareholder to an election under
section 1375(e) shall be in the form of a
statement signed by the shareholder in
which such shareholder consents to the
election of the corporation. Such
shareholder’s consent is binding and
may not be withdrawn after a valid
election is made by the corporation.
Each person who is a shareholder of the
electing corporation must consent to
the election; thus, where stock of the
corporation is owned by a husband and
wife as community property (or the in-
come from which is community prop-
erty), or is owned by tenants in com-
mon, joint tenants, or tenants by the
entirety, each person having a commu-
nity interest in such stock and each
tenant in common, joint tenant, and
tenant by the entirety must consent to
the election. The consent of a minor
shall be made by the minor or by his
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